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August 30, 2005

Troy R. Justesen, Ph.D.

Deputy Assistant Secretary, OSERS

U.S. Department of Education

400 Maryland Avenue, SW

Potomac Center Plaza, Room 5126

Washington, DC  20202-2641

Dear Dr. Justesen:

The Learning Disabilities Association of America (LDA) appreciates the opportunity to offer the following comments in response to the Notice of Proposed Rulemaking on the regulations for the Individuals with Disabilities Education Act (Federal Register, June 21, 2005).  

LDA is a volunteer organization representing more than 24,000 individuals with learning disabilities, their families, and professionals who serve them.  With a national membership and local affiliates in more than 35 states, LDA has worked for more than 40 years to ensure that children with learning disabilities are properly identified and receive services they need to be successful in school and to meet their post-school goals.  

A.
§§ 300.307 – 300.311. Procedures for Evaluating and Determining Eligibility for Students with Specific Learning Disabilities (SLD)


1.
§ 300.307(a)(1) and (a)(2).  Specific learning disabilities.

LDA strongly recommends that paragraph (a)(1) be deleted from the final regulations.  This subparagraph would allow States to "prohibit the use of a severe discrepancy between intellectual ability and achievement" in determining if a child has a specific learning disability. (emphasis added)

Rationale: LDA believes that the proposed language of paragraph (a)(1) exceeds the statutory authority of § 614(b)(6)(A), which states that a "local educational agency shall not be required to take into consideration whether a child has a severe discrepancy between achievement and intellectual ability..." (emphasis added).  In fact, the congressional report on the Individuals with Disabilities Education Improvement Act of 2004 (P.L. 108-446) does not indicate congressional intent to expand the meaning beyond "shall not be required."  

There is a significant difference in the meaning, intent and result between the statutory phrase "shall not be required" and the phrase "may prohibit" in 

§ 300.307(a)(1). Indeed, the two are conflicting and the antithesis of each other. Using "shall not be required" in the statute gives local districts discretion to take into consideration a severe discrepancy between ability and achievement.  However, the proposed regulation says "may prohibit." This language would allow States to remove local districts' discretion to design an appropriate comprehensive evaluation, as proposed in §300.204(c)(6), to yield data allowing a determination of whether or not the child has a specific learning disability. In fact, "may prohibit" clearly exceeds the reach of the statutory language.

Federal statutes provide the authority and the limits for federal regulations.  In other words, regulations for a particular provision must be read together with the pertinent sections of the statute.  It also means that, in certain instances, courts might hold that regulations are invalid because they exceed or are in conflict with the statute.  (Legal Information Institute, Cornell Law School)  The proposed regulatory language in § 300.307(a)(1) appears to be just such a case.

LDA strongly supports retention of paragraph (a)(2) – which stipulates that States "may not require the use of a severe discrepancy between intellectual ability and achievement...." – and thus more accurately guides implementation of the statutory language.  

Rationale: Both parents and professionals report that there is a great deal of confusion about the difference between school districts (1) noting a severe discrepancy between ability and achievement; and, (2)  applying a discrepancy formula  to determine eligibility for services as a student with specific learning disabilities. LDA does not support the use of a severe discrepancy formula for determining whether a child has a specific learning disability.  

However, LDA believes that local districts should have flexibility in the diversity of data used in evaluating students. Examining intra-individual differences, as appropriate, including assessing the discrepancy between achievement and intellectual ability can be a relevant component of that data.  Retaining the proposed language in paragraph (a)(2) will allow the multi-disciplinary team the option to use discrepancy data as part of a comprehensive evaluation.

LDA joins the 13 organizations of the LD Roundtable in acknowledging “intra-individual differences as a fundamental concept of SLD and in recognizing that “a pattern of strengths and weaknesses and/or cognitive abilities…may be impacting on the child’s achievement. (LD Roundtable: Comments and Recommendations on IDEA, February 2005, p 12). 

2.
§ 300.308. Group members.

a.
Add the following language in paragraph (b)(1):


"The determination of whether a child suspected of having a specific learning disability is a child with a disability, as defined in § 300.8, is made by the child's parents and the group described under § 300.306(a)(1) that—


...


(b) Includes—(1) A special education teacher with expertise in specific learning disabilities...."

Rationale: LDA strongly supports addition of "with expertise in specific learning disabilities in paragraph (b)(1) to ensure that the determination of specific learning disabilities is informed by personnel with the uniquely relevant qualifications. In moving toward a comprehensive evaluation approach, it is critical that the special education teacher have explicit training and experience in specific learning disabilities. Broader, more general knowledge of special education is not sufficient to make this determination. The fact that evaluation and eligibility of students with specific learning disabilities are contained in a separate section strongly indicates that Congress believes that a unique set of qualifications are necessary. LDA joins the LD Roundtable in strongly supporting this addition to §300.308 (b).


b.
Add the following language in subsection (c): 


(c) Other professionals, if appropriate, such as a school psychologist, reading teacher, or educational therapist, or speech-language pathologist.
Rationale: Current regulations include a speech-language pathologist 

[§ 300.540(b)].  The speech-language pathologist's knowledge and expertise in communication disorders is often critical in determining the presence of a specific learning disability.  Therefore, LDA supports retention of this language.
3.
§ 300.309. Determining the existence of a specific learning disability.
a.
Delete (a)(2)(i) and renumber current (a)(2)(ii) as (a)(2. Add new paragraph (a)(4):

"(a) The group described in § 300.308 may determine that a child has specific learning disability if—

(1) The child does not achieve commensurate with the child's age in one or more of the following areas, when provided with learning experiences appropriate for the child's age:




(i)   Oral expression.




(ii)  Listening comprehension.




(iii) Written expression.




(iv)  Basic reading skill.




(v)   Reading fluency skills.




(vi)  Reading comprehension.




(vii) Mathematics calculation.




(viii) Mathematics problem solving.

(2)(i) The child fails to achieve a rate of learning to make sufficient progress to meet State-approved results in one or more of the areas identified in paragraph (a)(1) of this section when assessed with a response to scientific, research-based intervention process; or
(ii) The child exhibits a pattern of strengths and weaknesses in performance, achievement, or both, or a pattern of strengths and weaknesses in performance...using appropriate assessments consistent with §§ 300.304 and 300.305....

...

(4) In determining whether a child has a specific learning disability, the group described in § 300.308 may use the data from a process that determines if the child responds to scientific, research-based intervention as a part of the full and individual evaluation described in § 300.304(b) and (c)."
Rationale: LDA strongly recommends that it be clarified that it is the data from a response to intervention process that are used and only as one part of a comprehensive evaluation, rather than as the sole determinant, in identifying a specific learning disability.
LDA continues to have serious concerns about the use of a response to intervention (RTI) model as the sole determinant in identifying specific learning disabilities.  LDA supports the statutory language [§ 614(b)(6)(B)], which allows the use of data from RTI as one part of a comprehensive evaluation.  We oppose the proposed regulation [§ 300.309(a)(2)(i)], which would allow use of the RTI process as the sole criterion in determining whether the child achieves at an appropriate rate of learning. In fact, whether a child achieves an "appropriate rate of learning" in itself is not a determinant of specific learning disability and could be the result of other factors, such as emotional, behavioral or environmental causes.
LDA supports the use of evidence-based practice.  However, RTI is still primarily theoretical and lacks the data-based research necessary to support its efficacy as the sole determinant in identifying SLD.  Before mandating the use of RTI, extensive research on large-scale implementation must be conducted.  In addition, the process requires intensive training for school personnel in providing evidence-based instruction to and monitoring progress of non-responsive students who may be students with specific learning disabilities.

LDA also believes that additional data are needed to indicate whether an RTI process is successful in closing achievement gaps. Longitudinal data are also necessary to determine if students who succeed in an RTI process do not later become eligible under specific learning disabilities based on reading fluency and comprehension difficulties or difficulties in other academic areas such as mathematics problem-solving or written expression.


b.
Add the following language in paragraph (a)(1):


"(a) The group...may determine that a child has a specific learning disability if—



(1) The child does not achieve commensurate with the child's age and intellectual development in one or more of the following areas, when provided with learning experiences appropriate for the child's age and intellectual development...."

Rationale: Although there are certain milestones that indicate appropriate development, each child develops at his or her own pace.  Therefore, looking at achievement only in regard to age will not give the entire picture and does not necessarily indicate a specific learning disability.  Achievement and learning experiences commensurate with "intellectual development" add another critical dimension in determining if a child has a specific learning disability. 

This addition is consistent with subparagraph (2)(ii), which allows a determination of a specific learning disability if the child exhibits "a pattern of strengths and weaknesses in performance, achievement, or both, relative to intellectual development...."

c.
Insert new subparagraph (a)(3)(v) and renumber current (v) as (vi):


"(a) The group...may determine that a child has a specific learning disability if—



...

(3)The group determines that its findings under paragraph (a)(1) and (2) of this section are not primarily the result of—



(i)   A visual, hearing, or motor disability;



(ii)  Mental retardation;



(iii) Emotional disturbance;



(iv)  Cultural factors; or


(v)   Limited English proficiency; or



(vi)  Environmental or economic disadvantage.

Rationale: Limited English proficiency may hide or be perceived as a learning disability and may also relate to cultural factors, enumerated in this section.  Although it is already listed in proposed § 300.306(b)(1), LDA supports including limited English proficiency in this section, as well.

d.
Add the following language in subsection (b):


"(b) For a child suspected of having a specific learning disability, the child's parents and the group must consider, as part of the evaluation...data that demonstrates...."

Rationale: Section 330.308 states that the determination of whether a child has a specific learning disability is made by "the child's parents and the group described in § 300.306(a)(1)...."  Adding "parents" in subsection (b) makes these sections consistent and ensures that parents are not excluded from critical decision making regarding their child's education.


e.
Add the following language in paragraph (b)(1): 


"(b) For a child suspected of having a specific learning disability, the group must consider, as part of the evaluation...data that demonstrates that—
(1)Prior to, or as a part of the referral process, the child was provided appropriate high-quality, research-based instruction, consistent with section 1111(b)(8)(D) and (E) of the ESEA, including that the instruction was delivered by qualified personnel, consistent with section 2122(b)(9) of the ESEA...."

Rationale: The effectiveness of instruction is dependent on high-quality teacher training, especially when teachers must address the needs of students at risk for learning disabilities.  Section 2122(b)(9) of the No Child Left Behind Act requires local school districts to describe how they will provide training to enable teachers to "teach and address the needs of students with different learning styles, particularly students with learning disabilities," identify early and appropriate interventions for children with behavioral challenges, and understand and use data and assessments to improve classroom practice and student learning.  Training regular classroom teachers in these techniques will assist them in proper implementation of interventions and in determining which students may require more intensive interventions or referral for special education evaluation.

f.
Add the following language in subsection (c):


"(c) If the child has not made adequate progress after an appropriate period of time, not to exceed 90 school days, during which the conditions in paragraphs (b)(1) and (2) of this section have been implemented, a referral for an evaluation to determine if the child needs special education and related services must be made."

Rationale: Subsection (b) requires that the group making the eligibility determination consider whether the child has received appropriate, high-quality instruction in the general education setting and data-based documentation of on-going assessments of achievement.  Once the group establishes that these factors have been satisfied and the child continues to struggle, a referral should be made without additional delay.

A 90 school day time frame provides an adequate interval for proper instruction, adjustments as needed, and assessment of progress. If the child has not mastered the material or made significant progress toward mastery within that time frame, a referral should be made as expeditiously as possible to avoid further delay in addressing the child's needs.

4.
§ 300.311. Written report.


a.
Add the following language in paragraph (a)(5):


"(a) For a child suspected of having a specific learning disability, the evaluation report and the documentation of the determination of eligibility...must include a statement of—


...

(5) Whether the child does not achieve commensurate with the child's age and intellectual development...."

Rationale: Adding this language would be consistent with the proposed addition above in § 300.309(a)(1).


b.
Insert new paragraph (a)(7) and renumber current (a)(7):


"(a) For a child suspected of having a specific learning disability, the evaluation report and the documentation of the determination of eligibility...must include a statement of—

...

"(7) The contributing effects, if any, of cultural factors, limited English proficiency, environmental or economic disadvantage...."

Rationale: This addition will ensure that the written report includes documentation of all aspects of the evaluation, including the exclusionary factors in § 300.309(a)(3), and the resulting eligibility determination.
B.
§ 300.305. Additional requirements for evaluations and reevaluations.


Change paragraph(e)(3) – Evaluations before change in placement – to read as follows:



"(3) For a child whose eligibility terminates under circumstances described in paragraph (e)(2) of this section, a public agency must  the IEP team must develop and provide the child with a written summary of the child's academic achievement and functional performance, which shall include—

recommendations on how to assist the child in meeting the child's postsecondary goals
(i)   Information and data documenting the child's disability, including a description of strengths and the nature and extent of the academic limitations as a result of the disability;



(ii) A review of functional assessment and evaluation data, including the most recent evaluation data supporting the summary of performance; 

(iii)  Present levels of academic, cognitive, and functional performance and the accommodations, modifications, and assistive technology provided to assist the child in achieving those levels of performance; 


(v)  Whenever possible, input from the child regarding the functional limitations of the child's disability, accommodations and supports used successfully, and strengths and needs for postsecondary education or employment; and 


(vi) Recommendations on how to assist the child in meeting the child's postsecondary goals.
Rationale: LDA strongly supports the concept and requirement of a summary of the child's academic achievement and functional performance as a means to ensure a smooth transition. The summary of performance, with accompanying documentation, is a component in a smooth transition from high school to postsecondary education, training, and/or employment.  Students need this information to help establish eligibility for reasonable accommodations in postsecondary settings under the requirements of Section 504 of the Rehabilitation Act and the Americans with Disabilities Act.  This information is also useful for students accessing the Vocational Rehabilitation system.

Solid and current data are needed to indicate the student's strengths, as well as to support requests for accommodations.  LDA does not believe development of this document will be an additional paperwork burden, since most of the data will already be a part of the student's educational record.

C.
§ 300.321. IEP Team.


1.
§ 300.321(b)(3). Transition services.



Add the following language from current § 300.344(b)(3)(ii):

"(3)(i) To the extent appropriate, with the consent of the parents of a child who has reached the age of majority, in implementing the requirements of paragraph (b)(1) of this section, the public agency must invite a representative of any participating agency that is likely to be responsible for providing or paying for transition services.

(ii) If an agency invited to send a representative to a meeting does not do so, the public agency shall take other steps to obtain participation of the other agency in the planning of any transition services."

Rationale: The participation of a public agency that is likely to be responsible for providing or paying for transition services is essential to ensure that parents are fully informed and that the transition proceeds as smoothly as possible.  Retaining the language of the current regulation emphasizes the importance of the participation of these agencies, whether in person or through other means.
2.
§ 300.321(e). IEP Team attendance.


Add new paragraph (e)(3): 

"(2) A member of the IEP Team may be excused from attending an IEP meeting, in whole or in part, when the meeting involves a modification to or discussion of the member's area of the curriculum or related service, if—

(i) The parent, in writing, and the public agency consent to the excusal; and

(ii) The member submits, in writing to the parent and the IEP Team, input into the development of the IEP prior to the meeting.

(3) Before determining that a member may be excused, the parent and the public agency must agree that written input from the member proposed to be excused will be sufficient to ensure the multidisciplinary scope and depth necessary to the development of an appropriate IEP."
Rationale: In order to ensure the integrity of the IEP process, the Team must engage in a discussion of the scope and depth necessary to determine what services are necessary to meet the child's unique needs.  The Team is obliged to discuss not only current services, but other services that might be necessary to help the child be successful in school.  The richness of this discussion may be diminished if members are allowed to be excused often and, instead, submit written input.  In addition, reliance on written input may require further clarification and/or additional discussion requiring the excused member's immediate response in order for the Team to complete its task.

Written input may also dictate the need for an additional meeting if the discussion cannot be completed without the excused member and that member is not currently available.  In that instance, the staff member will have spent instructional time to create the written input but will still have to attend a meeting.  In fact, if members are routinely excused, this could lead to an increase in the number of IEP meetings, which would be inconsistent with congressional intent to streamline and focus the IEP process.
We appreciate the Department's careful consideration of these recommendations. Should you have questions or need additional clarification, please feel free to contact Marianne Toombs, Public Policy Chairman, matoombs@mchsi.com. 

Sincerely,

Suzanne Fornaro
Suzanne Fornaro, President
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